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IN THE 


WLnitth States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7573. 


Norman T. Whitaker, Appellant , 
v. 

Evalyn Walsh McLean, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s statement of the case is expressed in the 
form of conclusions, which are without support in the 
evidence. It does not comply with the rule requiring 
references to appropriate pages of the record scrutiny 
of which compels a different view from that accorded 
this Court by appellant’s brief. Consequently appel¬ 
lee has undertaken to restate the case with appropri- 
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ate references to the supporting facts. The appellant 
and appellee will be designated plaintiff and defendant 
respectively. 

The amended complaint alleged that on about June 
25, 1932, the defendant maliciously caused plaintiff’s 
arrest on a charge of conspiring with Gaston B. Means 
to steal $104,000.00 from her; that she caused the re¬ 
turn of an indictment containing that charge; that 
plaintiff was held in jail in default of bail. It alleged 
that defendant later caused plaintiff to be indicted for 
a second offense, namely, conspiring to steal $35,000.00; 
that the first indictment was thereafter dismissed and 
a nolle prosequi entered; that plaintiff was not guilty 
of the charge made against him in the first indictment, 
which defendant well knew, and that plaintiff’s arrest 
and detention were caused by the defendant through 
malice and without reasonable and probable cause. 
(R. 1-6) 

The defendant’s plea admitted that plaintiff was 
arrested and held in default of bail; that he was in¬ 
dicted for the two offenses as alleged; and that the first 
indictment was nolle prossed. The remaining allega¬ 
tions of the complaint were denied. 

At the trial, with the exception of what was intended 
to be character testimony, the plaintiff was the sole 
witness in support of his allegations. The story re¬ 
lated to the trial judge, on which a verdict for the 
defendant was directed, thus came from the lips of the 
plaintiff himself. His rambling testimony has been re¬ 
arranged in this statement to place the events in 
chronological order. 

On March 1, 1932, the infant son of Col. Charles A. 
Lindbergh was kidnapped. (R. 20) On that date Whit¬ 
aker was in Tampa, Florida, on trial in the United 
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States District Court for a violation of the National 
Motor Vehicle Theft Act. He was convicted on March 
4th but released on bail pending appeal, and journeyed 
immediately to Brooklyn, New York. (R. 71, 73) 

In the meantime Mrs. McLean, the defendant, had 
interested herself in the return of the Lindbergh baby, 
and upon the representation to her by Means that he 
was in contact with the kidnappers and could effect 
the release of the child upon the payment of a satisfac¬ 
tory ransom, she entrusted Means with a large sum 
of money for that purpose. (R. 29, 52, 53) 

While in Brooklyn, Whitaker was contacted by 
Means and flew to Washington. By previous arrange¬ 
ment the two met at Washington Air Port on Satur¬ 
day, March 19, 1932. Means was accompanied by his 
wife, a brother, and a chauffeur. The party immedi¬ 
ately set out in a southerly direction, their destination 
being concealed from Whitaker. The party drove to 
Concord, North Carolina and from there Whitaker 
and Means went to Aiken, South Carolina, arriving in 
the late evening of March 21st. (R. 25, 27, 28, 61) 
They went to a hotel where Means registered for both. 
Later, Whitaker learned that he had been listed as 
“Neil Williams”. (R. 62) 

Upon the persuasion of Means, Whitaker agreed to 
play the roll of one of the kidnappers, to determine 
according to his present story, if Mrs. McLean would 
have him arrested. He planned to play the roll of a 
“contactor” to ascertain whether Mrs. McLean would 
“spoil negotiations” which Means had made with her 
in reference to the return of the baby. Whitaker was 
to pretend he was “in contact with those who had the 
baby”, as “one of the agents who had the baby”, one 
who “might have been mixed up in the case”, and 
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“actually participated in the kidnapping”. (R. 25, 29, 
30, 31, 52, 53, 63, 64, 65, 79) 

To carry out that false pretense, Means telephoned 
to Mrs. McLean at her cottage in Aiken, and after some 
conversation out of Whitaker’s hearing, the latter took 
the ’phone and advised Mrs. McLean that he would 
see her the next day. (R. 62, 63) 

The following morning Whitaker went with Means 
to Mrs. McLean’s cottage where the plaintiff was pre¬ 
sented to Mrs. McLean and a nurse as a member of the 
kidnap gang. His right name was not disclosed and 
code names were assumed. WLitaker was identified as 
“Fox”, Means was “No. 27” and “Hogan”. (R. 26, 
66) Whitaker carried out the plan agreed upon and 
pretended to Mrs. McLean that he was one of the kid¬ 
nappers. He “gave her the impression” that he was 
a member of the extortion gang (R. 52, 53) and ad¬ 
vised her he had seen the baby “recently”. (R. 64, 65) 
Mrs. McLean didn’t know that Whitaker was only 
“acting” that role. (R. 31) 

In the conversation with Mrs. McLean, Means indi¬ 
cated that an effort would be made to release the baby 
to Mrs. McLean that evening at a point across the 
street from the cottage. (R. 29, 30) Whitaker, dram¬ 
atizing his role, pretended to examine the place which 
had been selected. (R. 63, 64) 

At the trial the plaintiff testified that while at the 
cottage in Aiken he did not know that Means had re¬ 
ceived $104,000.00 from Mrs. McLean, and “got in 
wrong” by making some remark to Mrs. McLean about 
the money. (R. 59) He said “you are putting up 
some money. There will be some money for the re¬ 
turn”. To this Mrs. McLean observed that a man in 
his “racket” usually demanded money and she didn’t 
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suppose plaintiff was “in it for his health.” She then 
informed Whitaker that provision had been made for 
the payment of the ransom. Later in the day Whitaker 
“got called down” by Means for his remarks. (R. 
29, 65) 

Leaving Aiken, Means and Whitaker returned to 
North Carolina where Means excused himself under 
the pretext that he was going to secure the baby. 
Whitaker continued north and, pursuant to Means’ in¬ 
struction, telephoned Mrs. McLean from Durham or 
Greensboro, North Carolina and later from Elizabeth, 
New Jersey, each time advising her that plans for de¬ 
livery of the baby were “going along all right”. (R. 
32, 33) 

On about April 9, 1932, Whitaker went to El Paso, 
Texas where he was met at the station by Means. 
Whitaker delivered to Means certain papers contained 
in a sealed envelope. Whitaker was not acquainted 
with their nature. The two men then went to Mrs. 
McLean’s hotel where, for nearly a week, she had 
awaited the delivery of the baby by Means and 
Whitaker. Upon Whitaker’s arrival she inquired as 
to the cause of the delay. Whitaker assured her that 
Means was working on the matter. Mrs. McLean 
then asked if it was true that Means was required to 
return to the east in connection with a $50,000.00 ran¬ 
som which had been paid by Col. Lindbergh. Whitaker 
expressed ignorance as to this. (R. 36, 37) Whitaker 
was still portraying the part of the kidnapper and 
Mrs. McLean was being successfully deceived. (R. 
45, 68) 

Leaving El Paso, Means took Whitaker to Chicago, 
paying the expenses. From there Whitaker wired to 
his sister that Means was drunk, abusive and cheating 
him. (R. 76) 
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Means later contacted Mrs. McLean to report that 
the $50,000.00 ransom paid by Col. Lindbergh to the 
kidnappers was “hot money”; that $1,000.00 had been 
spent, but that if she would post with him $35,000.00 
in unmarked money to be delivered to the kidnappers, 
the remaining $49,000.00 would be returned. (R. 69, 
70) 

Although Whitaker contends that he did not again 
speak to Mrs. McLean in his role as kidnapper, he tes¬ 
tified that during April, 1932, he went to Leonard- 
town with Means, from where Means sought to have 
him telephone Mrs. McLean. Upon Whitaker’s re¬ 
fusal, Means made the call himself, placing a wet 
handkerchief over the telephone to disguise his voice. 
He laughingly explained to Whitaker what had been 
done to deceive Mrs. McLean into the belief that the 
call was from Whitaker. (R. 69) 

Whitaker received no money from Mrs. McLean. 
(R. 46) From Means he got expenses (R. 74), and 
thought that he would also get “a divey’’. (R. 65) 
He denied that he ever saw Mrs. McLean or Means in 
the District of Columbia during the period of the con¬ 
spiracy. 

The baby, of course, was never produced by Means 
or Whitaker nor did Means return the money entrusted 
to him. (R. 74) The baby was found dead, after 
which Means was first indicted for stealing the 
$104,000.00 given to him by Mrs. McLean. (R. 75) 
He was placed on trial in May, 1932, and convicted. 
(R. 76) Means v. United States , 62 App. D. C. 118, 65 
F. (2d) 206. Following Means’ conviction, Whitaker 
was arrested in Brooklyn, New York, on June 27,1932, 
by agents of the F. B. I. under the immediate direction 
of one John M. Keith. (R. 14, 15) Whitaker was 
taken to F. B. I. headquarters and placed in a lineup 
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comprising three or four persons. Mrs. McLean ap¬ 
peared and pointed to Whitaker saying “you are the 
one I saw in Aiken, South Carolina.” Whitaker made 
no response and no further statement was made by 
Mrs. McLean. (R. 16, 17) 

Two days later Whitaker was produced before the 
United States Commissioner in New York. There a 
warrant for his removal to the District of Columbia 
was exhibited to him. It charged a conspiracy with 
Means to steal the $104,000.00. The warrant had been 
issued by the Commissioner in the District of Colum¬ 
bia upon the affidavit of Keith which, in turn, recited 
that it was based on conversations had by Keith with 
Mrs. McLean. (R. 18, 19) Mrs. McLean was present 
in the Commissioner’s office in New York but nothing 
was said by her, "Whitaker waiving the removal hear¬ 
ing. On June 30th the indictment was returned charg¬ 
ing Whitaker with conspiracy with Means to steal the 
$104,000.00. With other witnesses Mrs. McLean had 
appeared before the Grand Jury in response to a sub¬ 
poena and her name was listed on the indictment as a 
witness. Upon his plea of not guilty, Whitaker’s bond 
was set at $100,000.00. In default thereof he was com¬ 
mitted. (R. 22, 23, 87) 

That indictment was not brought to trial but on 
April 13,1933, Whitaker was again indicted in the Dis¬ 
trict of Columbia upon the charge that he had con¬ 
spired with Means to steal the $35,000.00 previously 
mentioned. On May 16, 1933, he and Means were 
placed on trial on the latter charge and convicted. That 
conviction was affirmed by this Court. Whitaker v. 
United States , 63 App. D. C. 367, 72 F. (2d) 739. On 
June 15, 1933, while under commitment pursuant to 
his conviction, the first indictment against Whitaker 
was nolle prossed. (R. 72) 
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In the trial of the instant case Whitaker testified 
that he honestly believed that Means would be able to 
produce the baby, and that he, Whitaker, was striving 
to be of assistance. He denied that he was guilty of 
conspiring with Means to steal the $104,000.00. He 
admitted, however, that in addition to his conviction 
in the District of Columbia for conspiring with Means 
to steal the $35,000.00 and his conviction in Florida for 
a violation of the National Motor Vehicle Theft Act, 
he had suffered a second conviction on the latter charge 
in California in 1934. (R. 72) 

On the first day of the trial of the case now under 
review, plaintiff, being sworn as a witness in his own 
behalf and having taken the stand, was in the midst 
of his testimony when the Court announced the ad¬ 
journment for the day. Adverting to the fact that 
plaintiff was then a witness, the Court admonished 
plaintiff and his attorney that they should not con¬ 
verse with one another until the trial was resumed the 
following day. No hint of dissatisfaction with this 
ruling was expressed by either plaintiff or his attor¬ 
ney. Discussion was had about the program for the 
following day but no objection whatsoever was voiced 
to the Court’s action just outlined. (R. 38, 39) How¬ 
ever, upon resumption of the trial the following day, 
counsel for the plaintiff referred to the ruling made 
on the day previous, and stated that after leaving the 
court room it occurred to him that the ruling was 
“harsh”. Plaintiff then asked that an exception to 
that ruling be noted. Counsel did not indicate in what 
way, if any, the ruling had inconvienced him nor did 
he request that any continuance be permitted to allow 
for any consultation which might have been prevented 
by the Court’s ruling. (R. 38-41) 
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After the trial had resumed and plaintiff was near¬ 
ing the completion of his testimony in chief, the Court 
directed him to vacate the witness stand and to re¬ 
sume his seat at the counsel table. The jury was then 
excused from the court room and counsel were called 
to the bench where a colloquy took place between the 
Court and counsel, and out of the hearing of all others. 
The Court adverted to the plaintiff’s own testimony in 
which he admitted that Mrs. McLean honestly believed 
him to be the contact man between Means and the kid¬ 
nappers, and inquired of counsel for the plaintiff 
whether, in the light of that admission, he wished to 
continue with the case. The Court pointed out that 
by his own admissions plaintiff was guilty of conduct 
justifying his commitment to the penitentary. Plain¬ 
tiff’s attorney objected to an epithet used by the court 
in his remarks and suggested that prejudice was mani¬ 
fest which would disqualify the Judge. Any sugges¬ 
tion of prejudice was denied by the Court and an offer 
was made to withdraw the remark if counsel desired. 
After some further discussion, plaintiff’s counsel an¬ 
nounced that he would proceed with the case, which 
was done. (R. 55-58) 

At the conclusion of plaintiff’s evidence the Court 
summarized the plaintiff’s own testimony, referred to 
his admissions, and added that “the Court has not 
the slightest doubt that as a matter of law Mrs. Mc¬ 
Lean had probable cause to believe that he and Means 
were together engaged in getting this $104,000.00 from 
her.’’ Thereupon, the jury was directed to return a 
verdict for the defendant. 
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SUMMARY OF ARGUMENT. 

1. The evidence required the trial court to direct a 
verdict for the defendant. 

2. Plaintiff failed to prove want of probable cause. 

3. The entry of a nol. pros, is not evidence of want of 
probable cause. 

4. The correctness of the Court’s action in directing 
a verdict for the defendant is not affected by the ques¬ 
tion of venue. 

5. The plaintiff completely failed to show that the de¬ 
fendant instigated the prosecution against him. 

6. The Court was invested with discretion to admon¬ 
ish counsel for the plaintiff not to converse with his 
client during a recess in the latter’s testimony. The 
Court’s action in no way prejudiced plaintiff’s rights 
and a retrial would be fruitful of no different result. 

7. The Court’s reference to the plaintiff in opprobri¬ 
ous terms during a whispered colloquy at the bench, in 
no way affected the outcome of the case and a retrial 
could not produce any different result. 
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ARGUMENT. 

The Evidence Required the Trial Court to Direct a 
Verdict Against the Plaintiff. 

The fantastical tale, as herein previously related, 
came from plaintiff’s own lips. Plaintiff admitted that 
after the kidnapping of the Lindbergh baby, the notori¬ 
ous Gaston B. Means approached Mrs. McLean with 
the representation that he was in contact with the kid¬ 
nappers and would be able to negotiate the child’s re¬ 
lease upon payment of a ransom. Believing this story, 
Mrs. McLean gave Means a large sum of money, in all 
$104,000.00 to accomplish that purpose. To consum¬ 
mate the hoax and lay the foundation for future thefts, 
Means presented plaintiff Whitaker to Mrs. McLean 
as one of the kidnappers. The plaintiff played his role 
convincingly. He assumed a code name, asked about 
the money, said he had recently held the child, and 
examined the spot which was selected for its return 
by his gang. This character was portrayed in Aiken, 
over the telephone from Durham, North Carolina, and 
Elizabeth, New Jersey, and at another meeting with 
Mrs. McLean in El Paso, Texas. According to plain¬ 
tiff’s own testimony Mrs. McLean was fully deceived 
and believed him to be the kidnapper. Of course, upon 
his ultimate exposure, it was learned that plaintiff 
was not the kidnapper, had never held the child, and 
probably never saw it. Means did not produce the 
baby and, in fact, prior to plaintiff’s arrest, had been 
convicted of stealing the money entrusted to him. This 
was the money about which plaintiff had inquired of 
Mrs. McLean and which, he learned, had been already 
posted. 

With these facts admitted by the plaintiff, the Court 
was called upon to determine whether Mrs. McLean 
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had probable cause to believe that Whitaker was guilty 
of conspiring with Means to steal the money. 

Prior to Whitaker’s arrest, the fact of the theft by 
Means had been judicially determined by his convic¬ 
tion, which conviction was later affirmed by this Court. 
Thus, the only question remaining was whether Mrs. 
McLean had probable cause to believe that Whitaker 
had conspired with Means. 

Whitaker concedes that he assisted Means in per¬ 
petrating the hoax. He pleads now that his purpose 
was entirely innocent, but this was admittedly con¬ 
cealed from Mrs. McLean. Nothing can be added to 
the facts already stated to show that Mrs. McLean had 
every reason to believe that Whitaker confederated 
with Means in the perpetration of the offense. In 
fact, this Court, upon the same evidence, reached a 
like belief. In the appeal taken by Whitaker from his 
conviction for conspiring with Means to steal the 
$35,000.00 he complained that witnesses had been per¬ 
mitted to relate facts concerning Means’ theft of 
$104,000.00—a distinct offense. Considering the pro¬ 
priety of that evidence, this Court said: 

“This was all one continuous and connected op¬ 
eration, though no conspiracy was charged in re¬ 
spect of its earlier stages. 

“But the latter part, as to which the appellant 
stood charged, was connected with, and dependent 
upon, what had gone before, and from Whitaker’s 
inquiry of Mrs. McLean in Aiken as to the 
$100,000.00 it is evident that he then knew the im¬ 
portant features of what had gone before.” 
Whitaker v. United States, 63 App. D. C. 367, 72 
F. (2d) 739. 

Since this Court has stated that the facts show “one 
continuous and connected operation”, and since this 
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Court has affirmed Whitaker’s guilt as to the latter 
part, can it now be argued that Mrs. McLean did not 
have probable cause to believe that plaintiff was guilty 
of the former part? 

Plaintiff Failed to Show Lack of Probable Cause. 

It was incumbent upon plaintiff to show lack of 
probable cause, and failing in that undertaking, the 
trial court was obliged to direct a verdict. The facts 
being admitted, it was the duty of the trial court to 
determine as a matter of law the question of probable 
cause. Cramer v. Aiken, 63 App. D. C. 16, 68 F. (2d) 
761; Brown v. Self ridge, 34 App. D. C. 242, Aff’d. 224 
U. S. 189; Chapman v. Anderson, 55 App. D. C. 165, 
3 F. (2d) 336; Mark v. Rich, 43 App. D. C. 189; and 
cases therein cited. 

The plaintiff not only failed to prove want of prob¬ 
able cause but also established affirmatively that de¬ 
fendant was possessed of probable cause. 

The Entry of a Nol. Pros, is not Evidence of Want of 

Probable Cause. 

Plaintiff argues that proof of his “discharge from 
prosecution” established a prima facie case and that 
the burden then shifted to the defendant to establish 
the existence of probable cause. Plaintiff quotes from 
cases dealing with acquittals, whereas plaintiff’s case 
was nolle prossed. Although some few cases cited 
by plaintiff would indicate that the abandonment of a 
prosecution is proof of want of probable cause, the 
great weight of authority appears to support the con¬ 
trary view. National Life & Accident Ins. Co., et ad. 
v. Gibson, 31 Ky. L. Rep. 101,101 S. W. 895,12 L. R. A. 
(N. S.) 717; Sasse v. Rogers, 40 Ind. App. 197,81 N. E. 
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590; Odell v. Hat field, 40 Misc. Rep. 13, 81 N. Y. Supp. 
158; Wakely v. Johnson, 115 Mich. 285, 73 N. W. 238; 
Tyler v. Smith, 25 R. I. 486, 56 Atl. 683; Morgan v. 
Illinois Cent. R. Co., 117 La. 671, 42 So. 21 6; Langford 
v. Boston & A. R. Co., 144 Mass. 431, 11 N. E. 697; 
Apgar v. Woolston, 43 N. J. L. 57. See also Review of 
Cases in 64 A. L. R. 486. 

In fact, by the great weight of authority even proof 
of an acquittal is not, per se, prima facie evidence of 
want of probable cause. Stewart v. Sonneborn, 98 
U. S. 187. See also cases listed in 24 L. R. A. 262 and 
94 A. L. R. 745. In fact, such has been the ruling of 
this Court. In Cramer v. Aiken, supra, 63 App. D. C. 
16, 68 F. (2d) 761, it was held that where the plaintiff 
in a malicious prosecution suit had shown no more 
than his acquittal, he failed to carry the burden of 
affirmatively establishing want of probable cause, and 
that a verdict was properly directed against him. To 
like effect is Spitzer v. Friedlander, 14 App. D. C. 556. 

If in the face of the overwhelming authority to the 
contrary, it even be assumed that proof of a discon¬ 
tinuance of the criminal case is prima facie evidence 
of want of probable cause, such a showing was con¬ 
vincingly rebutted by the clear and uncontradicted evi¬ 
dence from the plaintiff himself. To have reached an¬ 
other result the Court would have been obliged to dis¬ 
regard plaintiff’s entire testimony, the only testimony 
in the case. 
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The Correctness of the Court’s Action in Directing a 
Verdict for the Defendant is not Affected by the 
Question of Venue. 

Plaintiff testified that at no time during the period 
charged in the indictment was he in the District of 
Columbia. From that he concludes there was no venue 
here and therefore he was improperly prosecuted in 
this jurisdiction. 

This argument would be without merit even if it be 
assumed that venue in the District of Columbia did 
not exist. In McClafferty v. Philp, 151 Pa. 86, 24 Atl. 
1042, it was held that where a nolle prosequi was en¬ 
tered because the tribunal was lacking in jurisdiction 
through want of venue, the dismissal constituted no 
proof of want of probable cause. A like ruling was 
made in Bixby v. Brundige, 2 Gray (Mass.) 129, 61 Am. 
Dec. 443, where the acquittal resulted from the magis¬ 
trate’s lack of jurisdiction over the offense charged. 

Furthermore, a lay person, as this defendant, should 
not be and is not responsible for mistakes if any, made 
by the prosecuting officers in determining the action 
to be taken on facts related to them. Wasserman v. 
Louisville & N. R. Co., 28 Fed. 802; Teal v. Fissel, 28 
Fed. 351; McCarthy v. Barrett, 144 App. Div. 727, 129 
N. Y. Supp. 702; Pickford v. Hudson, 32 App. D. C. 
480; Mark v. Rich, supra, 43 App. D. C. 182; Chapman 
v. Anderson, supra, 55 App. D. C. 165, 3 F. (2d) 336. 
And it will be shown under a following topic that an 
honest recitation of facts to a prosecuting officer will 
not subject the relator to damages for a prosecution 
which may result. 

Aside from this, venue did in fact exist. The indict¬ 
ment charged plaintiff with conspiring with Means. 
It is axiomatic that if venue exists as to one conspira- 
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tor it exists as to all others, although the latter may 
never, have been in the geographical limits of the 
Court’s jurisdiction. Chapman v. U. S ., 10 F. (2d) 124, 
cert. den. 271 U. S. 667; Easter day v. McCarthy, 256 
Fed. 651; United States v. Reddin, 193 Fed. 798; and 
numerous cases therein cited. 

Plaintiff did not undertake to prove that venue was 
lacking as to Means, and that question is no longer 
open to debate, since Means was convicted in this juris¬ 
diction of committing the substantive offense upon 
which the conspiracy was predicated—his conviction 
being sustained by this Court. Means v. United States, 
62 App. D. C. 118, 65 F. (2d) 206. 

Plaintiff Completely Failed to Show That the Defen¬ 
dant Instigated the Prosecution Against Him. 

The argument thus far assumes that defendant pros¬ 
ecuted the plaintiff. But it is essential in a suit of 
this character that the plaintiff establish not only want 
of probable cause but that the defendant instigated the 
prosecution. This, plaintiff completely failed to do. 
He testified that the warrant for his removal to the 
District of Columbia was predicated on an affidavit 
by an agent of the F. B. I. which recited that the agent 
had conversed with Mrs. McLean. Plaintiff did not 
and could not show that Mrs. McLoan had misinformed 
that agent, and it is well settled that a mere recitation 
of facts to a law enforcement officer does not constitute 
the instigation of a prosecution. MacLauglilin v. 
Lehigh Valley R. Co., 93 N. J. L. 263, 108 Atl. 309; 
Chapman v. Anderson , 55 App. D. C. 165, 3 F. (2d). 
336; see 38 C. J. 395, and 11 R. C. L. 805, n5, for addi¬ 
tional cases on this point. An appearance before a 
grand jury in response to a subpoena—as done in this 
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case does not constitute the necessary instigation, Klug 
v. McPhee, 16 Col. App. 39, 63 Pac. 709; Breneman v. 
West, 21 Tex. Civ. Ap. 19, 50 S. W. 471; nor is the ap¬ 
pearance of defendant’s name on the indictment as a 
witness evidence of instigation, Costello v. Knight, 15 
D. C. (4 Mackey) 65. Aside from those facts the plain¬ 
tiff has failed completely to show* that defendant had 
any connection with his prosecution, except that she 
identified him in New York as the man whom she had 
seen in Aiken—and that plaintiff himself concedes to 
be true. Accordingly, plaintiff has failed in the most 
fundamental of all requirements—to show that defen¬ 
dant instigated the prosecution. 

The Court was Invested with Discretion to Admonish 
Counsel not to Converse with His Client During a 
Recess in the Latter’s Testimony. The Court’s 
Action in no Way Prejudiced Plaintiff’s Rights 
and a Retrial Would be Fruitful of no Different 
Result. 

At the conclusion of the first day of trial, the plain¬ 
tiff, having been sworn as a witness in his own behalf 
and having taken the stand, was nearing the completion 
of his testimony in chief. The Court referring to this 
situation admonished counsel for plaintiff that he 
should not converse with his client until the trial was 
resumed the following day. No objection was made 
to this ruling at the time and not until the resumption 
of proceedings the next day, when the ruling was ter¬ 
minated by its own force, did plaintiff express any 
dissatisfaction. He then complained that the ruling 
had been “harsh” but did not indicate in what par¬ 
ticular he had been prejudiced or inconvenienced. No 
request was made for a continuance to permit the con- 
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sultations now alleged to have been prevented by the 
Court’s ruling. It is urged for the first time that the 
ruling prevented counsel and his client from “plan¬ 
ning their case, from jointly preparing prayers for 
instructions, etc., etc. ’ ’ 

Although the new rules of Civil Procedure obviate 
the necessity of formal exceptions, thus alleviating 
hardships worked by such cases as Darby v. Montgom¬ 
ery County Nat. Bank, 63 App. D. C. 313, 72 F. (2d) 
181, the immemorial common law practice of requiring 
a party to make known his objections “at the time 
the ruling or order of the court is made,” together with 
a statement of his “grounds therefor”, has been per¬ 
petuated by Rule 46. Obviously, a practice cannot be 
condoned which permits a litigant to complain of a 
ruling which has been induced by his own acquiescense. 
Frazier x. Frazier, 61 App. D. C. 279, 61 F. (2d) 920; 
District of Columbia v. Chessin, 61 App. D. C. 260, 61 
F. (2d) 523. 

Furthermore, the action now complained of would 
appear to be within the sound discretion of the trial 
judge. The Court may exclude witnesses from the 
court room during the testimony of others, Hood v. 
United States, 23 F. (2d) 472, cert. den. 277 XJ. S. 588; 
and direct an attorney to refrain from conferring with 
witnesses thus excluded, Brown v. State, 3 Tex. App. 
294; and prevent a litigant who has testified from 
communicating with witnesses yet to be called, Broyles 
v. Prisock, 97 Ga. 643, 25 S. E. 389; and exclude one 
of plaintiff’s attorneys, who was to be a witness as 
well, during the testimony of his client, Berberet v. 
Electric Park Amusement Co., 319 Mo. 275, 3 S. W. 
(2d) 1025, 61 A. L. R. 1269. In fact, the very proposi¬ 
tion under consideration was decided unfavorably to 
plaintiff’s present contention in People v. Prevost, 219 
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Mich. 233,189 N. W. 92. There, the defendant, on trial 
for murder , was not permitted to converse with his 
attorney during a recess in his cross-examination. 

Apart from plaintiff’s failure to seasonably object 
and the discretion of the Court to make the ruling, 
plaintiff has not shown any prejudice as a result 
thereof. He argues now that he and his attorney could 
not plan their case or prepare prayers for instruc¬ 
tions. Obviously, no prayers were needed since the 
case did not go to the jury, and in the light of over¬ 
whelming evidence of probable cause from the plain¬ 
tiff himself, the outcome of the case could not have 
been different except by a complete renunciation of 
what plaintiff has sworn to be the truth. Accordingly, 
no prejudice having resulted from the Court’s ruling, 
its propriety is purely acedemic, and the error, if any, 
harmless. Rule 61 Federal Rules of Civil Procedure; 
Sims v. State , Ark, , 109 S. W. (2d) 668; Arnold 
v. Collins, 56 App. D. C. 308,12 F. (2d) 843, cert. den. 
273 U. S. 717; Wagar, et al. v. Stalcup, 64 App. D. C. 
50, 73 F. (2d) 986. 

The Court’s Reference to the Plaintiff in Opprobrious 
Terms During a Whispered Colloquy at the Bench, 
in no Way Affected the Outcome of the Case and 
a Retrial Could not Produce Any Different Result. 

The opprobrious reference to the plaintiff by the 
Court occurred in a whispered conversation at the 
bench, between the Court and counsel, and within the 
hearing of no one else, and while the jury was out of 
the room. The Court offered to withdraw the remark 
and explained that no prejudice was intended or en¬ 
tertained. The error, if any, was harmless. 
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Counsel for plaintiff has gratuitously added that the 
incident mentioned “is typical of many occurences 
cumulating during the trial to show the blind hostility 
and bias by the Court against the appellant“that 
the trial court weaved a net of unfairness around the 
appellant—a net having a warp of bias and a woof of 
prejudice—to entangle a litigant, the cumulative effect 
making a fair trial impossible.’ ’ 

Aside from the specific incident discussed in plain¬ 
tiff ^ftrief, no other single fact can be cited to estab¬ 
lish such charges against the Court—plaintiff cites 
none and the record will be searched in vain for the 
slightest supporting proof. The assertion that the in¬ 
cident mentioned ‘ 1 is typical of many occurences cumu¬ 
lating during the trial”, is without foundation other 
than the statement of counsel. As observed by this 
Court in Moder v. United States, 61 App. D. C. 300, 
62 F. (2d) 462, such charges should not be hurled in 
the absence of unquestionable proof. 

CONCLUSION. 

In the light of the reasons heretofore stated, the 
judgment of the lower court should be affirmed. 

Respectfully submitted, 

Nelson T. Hartson, 
Edmund L. Jones, 

Howard Boyd, 

Attorneys for Appellee. 






